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The third of three papers examining the business broadband marketplace urges 

federal regulators to develop policies that encourage continued expansion of 

business broadband investment, rather than tailoring a solution for a single set of 

competitors.   
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 As competition in the business broadband marketplace has flourished over the last twenty 

years, the Federal Communications Commission (FCC) has eased regulation of those services.  

Today, the business broadband marketplace is more competitive than ever.  The entry of cable 

operators, the formation of Mega CLECs, and the surge in use of fixed wireless technologies have all 

boosted competition in this space. These competitors provide Ethernet services that are 

technologically superior to, and more economically efficient than, the legacy special access services 

that Incumbent Local Exchange Carrier (ILECs) provide using Time Division Multiplexing (TDM) 

technology.  For comparable bandwidth, Ethernet services offer savings as high as 80% or more as 

compared to the traditional special access services they replace.1 

With competition rising and the prices that customers pay falling, there is no need for new or 

additional regulation of this thriving marketplace. The FCC took a careful look at this marketplace 

a decade ago, during AT&T’s and Verizon’s acquisitions of the two largest high-capacity business 

services providers.  The FCC concluded then that, outside a small number of buildings, the 

mergers would not be anticompetitive.2  This is because, as the FCC found, numerous competitors 

served both the wholesale and retail segments of this marketplace, and that these remaining 

competitors ensured meaningful competition for consumers as a whole.3  In the ensuing years, 

competition has grown dramatically and the marketplace is more dynamic than ever.  AT&T and 

Verizon, in particular, have seen their position in the marketplace steadily erode.4  
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 Yet, to no one’s surprise, companies that stand to benefit from lower prices for ILEC high-

capacity services, including traditional special access as well as newer Ethernet services, are 

advocating for increased regulation.  These companies seek regulation as a means to obtain a 

competitive advantage in the marketplace.  They are committed to relying on ILEC facilities to serve 

end-user customers rather than investing in and deploying their own facilities. 

  

 Under this business model, companies seek government intervention to lower input prices 

associated with their service.  Although beneficial to the bottom line of these individual companies, 

this policy supplants market forces in favor of regulation.  At bottom, it reduces the costs of entry for 

some, but devalues the investment made by others.  More broadly, it distorts the marketplace and 

discourages investment and innovation by incumbents and competitors alike. 

 

 The FCC’s mission is to protect competition, not individual competitors or particular business 

models.5  The debate regarding high-capacity services makes clear that the fate of competition should 

not hinge on the fortunes of any particular group of competitors, much less the ones seeking 

regulatory action.  To the contrary, other competitors in the marketplace have demonstrated the ability 

to succeed without the need for regulatory handouts.   

 

 Cable companies, for example, have achieved great success, not by leasing from the ILECs, 

but by upgrading and expanding their own networks.  These companies have made massive 

investments in facilities to serve business customers, and it would unfairly disadvantage them – and 

other competitors who rely on their own networks – to enact government policies that devalue that 

investment by tilting the playing field and granting a small subset of providers a cheaper and easier 

way to compete.  Thus, cable companies have not, unlike the CLECs, lobbied the FCC to intervene, 

but instead have chosen to compete using the tools of the competitive marketplace. 

 

 Similarly, some wireless companies have thrived using competitive providers for the backhaul 

in their networks, while others have sought regulation to help make up for their struggles in the 

marketplace.  T-Mobile announced several years ago that it had deployed fiber to nearly all of its cell 

sites using a wide range of providers, including mostly competitive suppliers.  Sprint, by contrast, 

chose to rely on ILEC-supplied TDM special access services, and long advocated for greater price 

regulation of these services.  After Sprint announced a modernization of its backhaul from TDM 

special access to Ethernet, Sprint’s lobbying emphasized greater regulation of Ethernet.  T-Mobile 

continued to remain silent in this debate, yet took over Sprint’s longtime spot as the third largest U.S. 

wireless carrier. 

CLECs vs. Cable 

 CLECs currently seek more regulation of ILECs’ rates, terms, and conditions for special 

access and other high-capacity services, and have historically lobbied the FCC to impose price 

controls on these services.  They typically use ILEC facilities primarily to serve end-user locations, 

which supplants the time and investment necessary to extend their own network facilities.  Relying 

on ILEC networks at regulated rates reduces CLEC financial risks while enhancing their ability to 

win new customers.  This creates a powerful incentive for CLECs to advocate for the lowest ILEC 

prices possible.  Lower input prices essentially guarantee greater CLEC profit.  
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 By contrast, the nation’s major cable operators have chosen a very different approach, one 

that has enhanced significant and far-reaching competition.  Each of the nation’s major cable 

companies has formed business units designed to serve business customers – from small businesses 

run out of the home, to the largest U.S. corporations, and everything in between.  Rather than rely on 

ILEC special access services, cable companies have embraced a facilities-based strategy to 

competition based on network expansion and build-outs.  According to NCTA, the cable industry’s 

trade association, cable has invested more than $245 billion since the 1996 Act, and continues to 

invest an average of $14 billion or more annually.6  And deployment of facilities necessary to serve 

businesses represents a significant portion of the cable industry’s recent capital investment. 

Naturally, these cable investments have spurred rapid network expansion.7   

 

  

 Although the existing footprint of their widespread and increasingly dominant consumer 

broadband networks gives cable companies a natural entry advantage, they have also proven capable 

of competing without ILEC facilities even outside their respective broadband network footprints.  

Cable companies have formed partnerships to lease each other’s networks, giving one cable operator 

access to the network coverage of another.  After Comcast announced the formation of its new 

enterprise-focused business unit in September 2015, for example, it stated that it would serve 

enterprise customers in major markets nationwide, such as Los Angeles and New York City, through 

partnerships with other cable operators such as Time Warner Cable and Cox Communications.8 
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 Wireless carriers have traditionally used ILEC special access for backhaul, i.e., connecting cell 

towers to their respective networks.  Like the CLECs, Sprint is a long-time user of ILEC special 

access and an outspoken proponent of regulation for both traditional TDM-based special access and 

newer Ethernet services.  In its lobbying efforts before the FCC, Sprint claims that such regulation is 

necessary to “expand[] the coverage of mobile broadband services and provid[e] the data speeds 

consumers demand.”9  Although Sprint itself has fallen well behind the other major wireless carriers 

in deploying mobile broadband services,10 a comparison to T-Mobile vividly demonstrates that this is 

not the result of Sprint’s inability to obtain ILEC facilities at lower rates. 

 

 

 Sprint’s lagging 4G deployment is due not to high ILEC prices, but rather results from long-

running financial struggles and corporate mishaps that have impeded its ability to invest.  Ever since 

its $35 billion acquisition of Nextel in 2005 – whose network and technology Sprint was forced to 

abandon just a few years later11 – the company has failed to record an annual profit.12  In connection 

with that acquisition, Sprint decided to adopt WiMax, an inferior 4G technology.  That proved to be a 

costly mistake, as the rest of the industry adopted LTE, and Sprint ultimately was forced to reverse 

course.13  Moreover, according to the company’s CFO, Sprint’s cost structure is “bloated.”14  Indeed, 

although Sprint has the same competitive backhaul alternatives as some of its rivals, Sprint’s cost as a 

percentage of revenue is the highest among the major wireless carriers.15  Sprint has only recently 

modernized its backhaul network from TDM-based special access to Ethernet, despite the significant 

cost savings of this shift.  In mid-2015, Sprint announced that “[a]s part of our recently completed 

modernization program, we modified our existing backhaul architecture to enable increased capacity 

to our network at a lower cost by utilizing Ethernet as opposed to time division multiplexing (TDM) 

technology.”16  Sprint’s failure to upgrade sooner has caused the company to lose subscribers for 

years, despite massive growth in the marketplace as a whole.17  Earlier this year, Sprint dropped from 

the third largest wireless carrier – a position it had held for over 10 years – to fourth, behind a surging 

T-Mobile.18  

Sprint vs. T-Mobile 
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 In stark contrast to Sprint, T-Mobile has focused on enhancing its product rather than 

seeking artificial regulatory advantages.  Access to ILEC facilities is not an important issue for      

T-Mobile because the company has successfully expanded its broadband coverage without heavy 

reliance on ILECs.  Following a massive investment program, in August 2012, T-Mobile 

announced it had “enhanced backhaul covering 100% of our 4G network, 95% of which is fiber 

backhaul,” and that it had “upgraded to fiber backhaul on over 32,000 cell sites.”19 T-Mobile 

achieved this by “working with dozens of backhaul partners,” which included cable operators 

(Bright House Networks) as well as numerous CLECs (including FPL FiberNet, IP Networks, and 

Zayo Bandwidth).20 

 

 In October 2015, T-Mobile’s CTO, Neville Ray, was asked by analysts about the FCC 

“starting to make noise about attacking some of the rate structure” for ILEC special access services.  

Mr. Ray responded that special access was simply not “our battle to fight” because T-Mobile was 

“in a good place already.”21  He explained that, “we resolved our backhaul problem for our cell 

sites several years ago.  We embarked on a fiber to the [cell] strategy . . . and that’s been a huge 

help for us with our LTE rollout.  Not only did we run fiber, we run very scalable fiber and great 

deals behind that, which have hugely helped us with the flat cost structure we’ve been delivering to 

the business.”22 

 

BT Americas vs. British Telecom  
 

 British Telecom and its experience with regulators in the United Kingdom provides valuable 

insight and a cautionary tale to the FCC as it is about to address the state of the U.S. business 

broadband marketplace and the need for regulation.  It demonstrates the consequences of 

regulations that inhibit investment in modern broadband networks through restrictive mandatory 

leasing and price regulation, as opposed to polices that further facilities-based investment as a 

mechanism to enhance innovation and competition. 

 

 British Telecom is the major wireline incumbent provider in the U.K., controlling (through 

its Openreach subsidiary) that country’s copper network infrastructure.23  Whereas the FCC has 

pursued a “pro-competitive and de-regulatory” framework under the Telecommunications Act of 

1996, British regulators embraced a more heavy-handed regulatory approach toward their 

telecommunications markets.  This approach included functional separation of BT’s wholesale and 

retail business units and unbundling obligations that far exceeded what was required in the United 

States.24  Ofcom, the U.K. regulator, refused to relax telecom regulations outside of the Central 

London area based on a finding that competition in other parts of the country was lacking.25   

 

 Back home, BT has harshly criticized Ofcom’s regulation and its most recent competitive 

study.  In its filings there, BT claims that Ofcom’s analysis “fails to reflect the realities of actual 

competition and the actual features of the” high-capacity marketplace.26 BT further argues that 

Ofcom’s approach “will undermine investment by BT and other network operators to the detriment 

of our customers at a time when network investment is crucially needed to fulfill customer 

needs.”27
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 BT’s criticisms of the U.K. experience appear to be well founded.  According to independent 

studies, these heavy-handed regulations have not only failed to create meaningful competition, they 

have also deterred investment by competitors and incumbent alike.28 A key difference between the 

U.S. and the U.K. markets is the depth and breadth of cable networks and their market penetration in 

the U.K, which has limited the scope of cable entry into the business broadband marketplace.29  

Fewer than 50% of U.K. households have access to a cable network, compared to more than 99% in 

the U.S.30  Ofcom estimates that only 22 percent of broadband connections in the U.K. occur over 

cable networks, as compared to more than 65 percent in the U.S.31       

 

 Oddly, despite its ongoing critique of U.K. regulation and Ofcom’s findings back at home, 

BT favors this regulatory structure as a model for the FCC to follow in the U.S.  In a presentation 

made to the FCC in June 2015, BT pointed to Ofcom’s recent studies as a framework to assess 

competition, and praised its “effective regulation.”32  BT argued that ILECs here are “dominant” and 

urged the FCC “to promptly re-regulate and set competitive prices for Ethernet access services.”33 

  

 The U.S. and the U.K. are, of course, distinct markets with different characteristics and 

different rules.  It makes little sense to import U.K. regulation here, particularly given the failure of 

such policies to foster competition.  BT’s contrary view can best be explained by the fact that, in 

contrast to its role in the U.K., in the U.S. marketplace BT is a competitor that prefers to rely on 

ILEC facilities rather than risk investing in last-mile networks of its own.  BT operates in the U.S. 

throughout its BT Americas subsidiary, which owns and operates its own network that “includes 

nation-wide reach to all major U.S. . . .cities,” and “enables [it] to reach more than 80% of key 

customers’ sites within a 200-mile radius.”34 For those last few hundred miles, however, BT has 

chosen not to build out facilities, but to obtain them from other providers, often the ILEC.  BT is thus 

in the opposite position in the U.S., where it is a purchaser from the ILECs, from the one back home, 

where it is the incumbent.  Here, BT stands to benefit from lower ILEC prices, and has adjusted its 

advocacy accordingly. 
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